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How

a Regulation is Adopted

by Joyce McKeever, Deputy Chief Counsel, Pennsylvania Department of State

Each year, licensing boards and commissiongn the bureau and the Independent Regulatornand IRRC that it intends to proceed with final
in the bureau propose and adopt humeroufeview Commission (IRRC). The board pro- rulemaking, notwithstanding the disapproval.
regulations and amendments to current reguposal is submitted to the regulatory reviewerslf a board or commission decides to resubmit

lations. Some regulations, such as fees fomt the time it is published in tiRennsylvania

final rulemaking, it may do so within 40 days of

examinations and renewals, are required |byBulletin. The public comments which the board IRRC's original disapproval.

statute. In other instances, boards m
changes to long-standing policy or wish t
enact new standards of professional cond
for licensees.

Whether a new regulation is necessary,
changes to old regulations are made, all p
posed rulemaking of the boards must
adopted under the law and procedures spe
out in the Commonwealth Documents Law, tk
Commonwealth Attorneys Act and the Reg
latory Review Act.

The Commonwealth Documents Law requir
the board or commission that wishes to en
a new rule to publish a proposal in thenn-

sylvania Bulletin the official publication of
important documents for all Commonwealt
agencies. The proposal announces the int
tion of the agency and explains to the pub
why the regulation is necessary or benef
the public. The public can comment or obje
to the board’s proposal for a period of thirt
days after publication. Thereafter, the boa
can propose a final rulemaking, which is als
published in thé®>ennsylvania Bulletin

The Regulatory Review Act requires the board

or commission to submit the proposal to tk
state House and Senate standing committ
which have oversight over all licensing boar

uctees or IRRC submit comments to the boar

nement period to submit a final-form regulatio
u- The final-form regulation is again submitted to unless the Governor successfully (without

&

AChiew results in an action to either approve

EMotified. Thereafter, IRRC meets to consider

50

keor commission receives are also sent to the

0 committees and the IRRC. In turn, the commit- 1 "€ licensing board or commission, as with
42Ny state agency, can submit the regulatior

without any changes or it can make revisions
to its proposal and submit a revised regulation
otLicensing boards and commissions must canwhich is intended to address the concerns

and/or the commission.

rosider public, legislative and IRRC comments raised in the disapproval. When no change:s
pbewhen a final regulation is proposed. An agencyare made to final form regulation, the commit-

tees have 14 days to report a concurren
. resolution. A resolution would bar publication

letlas two years from the close of the public co

the state House and Senate standing commitverride) vetoes the resolution.

tees and to IRRC. The committees and IRRC o ) )
Sreview the board's final rulemaking. That re- If a board or commission decides to revise the

final rulemaking, the revisions are considered

disapprove the regulation. The committees9in by the House and Senate committees ar
have 20 days within which to act to disap- IRRC. If both approve the changes, publication

prove a regulation. When they do so, IRRC isOf the final regulation is then authorized. If ei-
. ther of the committees or IRRC disapprove the

revised regulation, either of the legislative com-
mittees may within 14 days report a concurrent

=

h

'Cthe final rulemaking. IRRC may disapprove or

tsapprove the regulation, irrespective of the ac- > ' Y )
Ctiion taken by the legislative committees. If IRR _resolutlon barring publication. If the resolupon
._is not reported, the House or Senate fails tc

Y approves the regulation, publication of the fi
rdnal regulation is authorized. adopt, or the Governo_r successfully ve_toes the
resolution, the regulation may be published in
If IRRC disapproves a proposed final regula- the Pennsylvania Bulletias final.
tion, disapproval bars publication in th

rdpennsylvania BulletinThe board or commis{ Under the Commonwealth Attorneys Act, the

"€sion then has a seven-day period in whic ifAttorney General must approve all regulations

€€fay notify the House and Senate committ edefore they are final. Once a regulation is pub-
s lished, it becomes law.

Board Disciplines Licensees

On June 12, 1998,

the board approved a Consent Agreement in the case of the Bureau of

Professional and Occupational Affairdlarsha Bookman, license noOC-000039-L, of Pitts-
burgh, Allegheny County. Bookman was reprimanded and assessed a $1,000 civil penalty for
practicing on a lapsed license.

On September 25, 1998, theboard approved a Consent Agreement in the case of the Bureau of
Professional and Occupational AffairsSuzanne R. Petersoplicense noOP-000217-R of
Phoenixville, Chester County. Peterson was reprimanded and assessed a $1,000 civil penalty for

practicing on a laps

ed license.



Meet Our Board Members

Hanna Gruen, of Pittsburgh, Allegheny| Patricia S. Kilgannon, M.Ed., of Doylestown, | John F. Yaninek, Esg, of Harrisburg, Dauphin
County, is serving a second term with the boardBucks County, isserving asecond term as a County, was recently sworn-in as a public
Gruen earned a bachelor's degree in occupgublic member of the board. She earned amember. He earned a bachelor's degree fror
tional therapy from Ohio State University in bachelor's degree in psychology from DickinsonFordham University in 1986; and a juris doc-
1957. She is president of Associated Occupacollege and a master's degree in adult and corterate degree from Dickinson School of Law in
tional Therapists Inc., where she has beerinuing education from Rutgers University. 1989. Yaninek is an attorney with Mette, Evans
since 1980. Gruen is one of three owners| ofKilgannon is the executive director of Successand Woodside. He also spent five years in the
this private practice. She previously was di- Coaching in Doylestown; and is a trainer/coun-U.S. Army with the Judge Advocate General's
rector of occupational therapy at St. Margaretselor for the Council for Adult and Experiental Corps. He is a decorated veteran of Deser
Memorial Hospital. Gruen is a member of both Learning in Chicago. Kilgannon is past presi- Shield/Desert Storm. Yaninek is a member of
the American and Pennsylvania Occupationaldent of Toastmasters International and is a lifethe American, Pennsylvania and Dauphin
Therapy associations; secretary of the Ameritime member of the Central Bucks Ambulance County Bar associations; and is a life membel
can Occupational Foundation; member of theand Rescue Unit. of Veterans of Foreign Wars. He is also a mem:
advisory board for "Occupational Therapy ber of the American Legion.

Week,” a weekly professional publication; Ruth L. Schemm, Ed.D, of Warrington, Bucks

member of the governing board for t.h.e We t'County, is completing her first term as a member
ern Pe.nnsylvama chapter of thc_e Arthritis Fc_) N-of the board. Schemm earned a bachelor's de-
dation; and member of the advisory committi egree from the University of Pennsylvania in

for Duquesne University's Occupational 1969. She is professor and chair of the Depart-
Therapy program. ment of Occupational Therapy and interim dean
of health sciences at the University of the Sci-

Board Members

Anita L. Hotchkiss of Erie, is serving asecondl gces in philadelphia. She served as president
term as a member of the board. In 1985, sheyt the pennsylvania Occupational Therapy
earned a bachelor's degree in occupationahssociation and presently chairs the Profes-
therapy from the University of Pittsburgh. Since gjonal Program Directors' Group of AOTA. She
August 1997, Hotchkiss has been employed aga5 published papers on home therapy pro-
an occupational therapy instructor and field- 4rams and is the principal investigator of a grant

work coordinator at Gannon Universi(fom | fnded by the Paralyzed Veterans of America.
March 1992 through August 1997, she was a

long term care coordinator at Northstar Health

Services/Keystone Rehab. She is a member of
both the American and Pennsylvania Occupa-
tional Therapy associations, and is currently

serving as executive officer for District VIl 0
the Pennsylvania Occupational Therapy As-
sociation.

Board members and staff in recent session

Hanna Gruen, Chairwoman
Pittsburgh, Allegheny County

Anita Louise Hotchkiss, Secretary
Centerville, Crawford County

Patricia Sharer Kilgannon, M.Ed.
Doylestown, Bucks County

Ruth L. Schemm, Ed.D.
Chalfont, Bucks County

John F. Yaninek, Esq.
Harrisburg, Dauphin County

Dorothy Childress, Commissioner
Bureau of Professional and
Occupational Affairs

Board Staff:

Ruth Dunnewold, Esg.
Counsel

Nancy Cowan, Esq.
Prosecutor

Clara Flinchum
Administrator



Reporting Suspected Child Abuse

Roles and responsibilities of licensed professionals

How does the Child Protective
Services Law impact licensed
professionals?

ment of persons; social service workers andment, training or control of a child in lieu of
mental health professionals. In addition, anyparental care, supervision and control. Also,
person may make such a report if there is reaan individual residing in the same home as ¢
sonable cause to suspect that a child has heeaghild or a paramour of a child's parent, can be ¢
The Pennsylvania Child Protective Servicesabused. perpetrator.

Law (CPSL) was signed into law in 1975 and

was amended in 1994. The amendments are What is child abuse?
intended to further enhance the protection |of

children from abuse and reabuse; to provideChild Abuse, as defined in the CPSL, includesCHILDLINE is a 24 hour toll-free telephone
rehabilitative services to ensure the child'sany of the following: reporting system operated by the Departmen
well-being; and to preserve, stabilize and pro- of Public Welfare to receive reports of sus-

tect the integrity of family life, whenever ®any recentactorfailure to actby a perpetfapected child abuse.
appropriate.

tor which causes nonaccidental serious physi-
cal injury to a child under 18 years of age;

What is CHILDLINE?

What should you do if

Although many professional licensees hayve .
: : tachild h

been mandated to report suspected abusm an act or failure to act by a perpetrator whi you S[lezggcagucsedd’7 as

since initial passage of the CPSL, the 1994causes nonaccidental serious mental injury to )

amendments are intended to encourage morer sexual abuse or sexual exploitation of a childif you have reasonable cause to suspect th:

complete reporting. under 18; a child has been abused, a report should b

The 1994 amendments mandate that the Dem any recent act, failure to act or series of s CHnade immediately by telephqne to
partment of State make training and educationaicts or failures to act by a perpetrator whi hCHILDLINE at 1-800-932-0313W|th|n 48
programs and material available for all profes-creates an imminent risk of serious physida hours of the oral report, a written report must
sional licensing boards whose licensees arénjury to or sexual abuse or exploitation of a 0 made to the appropriate county children
responsible for reporting child abuse. In addi-child under 18; and you_th agency by the reporter. Forms cal
tion, each licensing board with jurisdiction over be obtained from the counggency.

i i i i i hysical neglect by a perpetrator, .
professional licensees identified as mandated® Serious p Whenever the reporter is a member of the staf
reporters were required to promulgate regu a.constituting prolonged or repeated lack of su- P

tions regardina the responsibilities af Pervision or the failure to provide essenti Is(?fa medical or o_ther public or private institu-

g g p e : : ., tion, school, facility or agency, the reporter
reporting. The regulations clarify that the CPSL Of lifé, including adequate medical care, which shall immediately notify the person in charge
takes precedence over any professional starfndangers a child's life or development or im- :

X | : ; o L Upon notification, the person in charge or the
dard that might otherwise apply in order to pairs the child's functioning. designated agent shall assume the respons
protect children from abuse.

The CPSL defines sexual abuse or exploitatiorbility and have the legal obligation to report to
as the employment, use, persuasion, inducethe Department of Public Welfare and the
ment, enticement or coercion of any child to county agency. The person in charge shal
engage in or assist any other person to ennotify the reporter once the report is made tc
gage in any sexually explicit conduct or any CHILDLINE .

zzr;togiéxvg?iéﬁ ;[)r;e r(z:i(;cji(r:seeo?:chtehi?lrrggsp;i yr']simulation of any sexually explicit conduct far
’ P P b the purpose of producing any visual depi

Eg[rseematorgggtscttowtl)tg ?gﬂf%ﬁzﬁ"trheep;r; \r/tion, including photog_raphing, videotapin
reasonable cause to suspect that a child ¢ _ompgter depicting or filming, of any sexuall ; ‘o fi

; . >USP ) PMExplicit conduct or the rape, sexual assault, in-Once a report of suspected child abuse is filed
ing before them in their professional capaci yvoluntary deviate sexual intercourse, CHILDLINE forwards it to the local county
is an abused child. aggravated indecent assault, molestation, inchildren and youth agency, which must begin
Persons under the jurisdiction of the Depart-Cest, indecent exposure, prostitution, statutoryan investigation within 24 hours of the report,
ment of State's Bureau of Professional andgs€xual assault or other form of sexual exploi a-decide if the report is a valid instance of child
Occupational Affairs who are required to re- tion of children. abus_e, and if so, arrange for or provide the
portinclude, but are not limited to, any licensed SEervices need_ed to prevent further mlstreat-
physician; osteopath; psychologist; funeral ~ Who can be a perpetrator? ment of the child and preserve the family unit
director; dentist; optometrist; chiropractor; po- .
diatrist; intern; registered nurse; licensedA Perpetrator can be a parent of a child, or a

practical nurse; hospital personnel engaged€rson responsible for the welfare of a child continued on page 5...

in the admission, examination, care or treat-Who provides permanent or temporary care,
supervision, mental health diagnosis or treat-

Who is required to report
suspected child abuse?

- What occurs once a
: report s filed?



Reporting Suspected Child Abuse  (continued)

Will the reporter know whether caseworker may need to contact the reporterAre there penalties for failing to
the child was abused and what for additional information. Only the Secretaty report suspected child abuse?
is being done to protect the of the Department of Public Welfare has the _
child from further abuse? authority to release the name of the reporter oA person required to report a case of suspecte
anyone who cooperated with the investigation.child abuse who willfully fails to do so com-
Reporters may receive information from their mits a summary offense for the first violation
county children and youth agency regarding Does a reporter face liability? and a misdemeanor of tr_]e third degree for ¢
the final status of the report and the services second or subsequent violation.
provided for or arranged by the agency. A person who participates in good faith in mak-
ing a report, cooperating with an investiga- For more information, please
What happens to the reporter? tion_, testifying in a proceeding arising out of contact the board office.
an instance of suspected child abuse, the tak-
Mandated reporters are encouraged to identifyng of photographs or the removal or keeping
themselves and where they can be reached. Af a child shall have immunity from civil an
criminal liability.

Child Abuse Reporting Requirements

In January 1997, the board adopted final regu{b) Staff members of public or private agencies,(2) Written reports. Written reports shall be
lations which set forth mandatory child abuseinstitutions and facilities. made within 48 hours after the oral report is

reporting requirements. All occupational thera- made by telephone. Written reports shall be

pists and occupational therapist assistaht&ccupational therapists or occupational thefasa ge on forms available from a county children
who, in the course of their employment, occu-

pist assistants who are staff members of g, youth social service agency.
pation or practice of their profession, co

e Medical or other public or private institution),
into contact with children, are subject to child school facility or agency, and who, in the (d) Written reports. Written reports shall be
abuse reporting requirements. Because of th&

ourse of their employment, occupation or made in a manner and on forms prescribed b
importance of these regulations to all affect dpr_actic_e oftheirprqfessio_n, come i_nto contactthe D_epz_irtment_ of Public _Welfare: The
occupational therapists and occupatio a|W|th_ch|Idren shalllmme_dla_tely notify the per- foI_Iowmg mform_atlon_shall be included in the
therapist assistants, the text of the regulatjors©n iN charge of the institution, school, facility written reports, if available:

is reproduced below: or agency or the designated agent of the per- ,
P son in charge when they have reasona |d1) The names and addresses of the child an

ghe parents or other person responsible fo!

the care of the child, if known.

841.71 Suspected child abuse — mandatedcause to suspect on the basis of their pro
reporting requirements sional or other training or experience, that a

child coming before them in their professional 5y \where the suspected abuse occurred
(a) General rule. Under 23 Pa. C.S. 86311 (relaty, otficial capacity is a victim of child abuse. (2) P

ing to persons required to report suspecteqnon notification by the occupational thera- (3) The age and sex of the subjects of the repor
child abuse), occupational therapists and 0Cyjist or occupational therapist assistant, the ,
cupational therapist assistants who, in theperson in charge or the designated agent s alft) The nature and extent of the suspected chil

course of the!r employ_ment, ocqupation assume the responsibility and have the le afibuse in_cluding any evidence pf prior abuse
practice of their profession, come into cont Ctobligation to report or cause a report to oto the child or siblings of the child.

with children shall report or cause a report|to .o 4e in accordance with subsections @) (Ck
: ' \¥{5) The name and relationship of the person:s
be made to the Department of Public Welf regtnd (d)- responsible for causing the suspected abuse

when they have reasonable cause to suspe : X )
on the basis of their professional or other train-(c) Reporting procedure. Reports of suspec eSlek”OW”’ and any evidence of prior abuse by
0se persons.

ing or experience, that a child coming befarechild abuse shall be made by telephone an
them in their professional or official capacity by written report.
is a victim of child abuse.

-

(6) Family composition.

(1) Oral reports. Oral reports of suspected ¢ ild(7) The source of the report.

abuse shall be made immediately by telephone

to CHILDLINE at (800) 932-0313. (8) The person making the report and where
that person can be reached.

continued on page 6...



Child Abuse Reporting Requirements  (continued)

(9) The actions taken by the reporting source abuse shall report that suspicion to the coroneg41.75. Confidentiality — waived.
including the taking of photographs and x- of the county where death occurred or, in the . .
rays, removal or keeping of the child ar case where the child is transported to anothef © Protect children from abuse, the reporting

notifying the medical examiner or coroner. | county for medical treatment, to the coroner pff€duirements of 8841.71-41.73 (relating to
_ _ _ the county where the injuries were sustained SusPected child abuse — mandated reporting
(10) Other information which the Department §41.74. Immunity from liability. requirements; photographs, medical tests ant

of Public Welfare may require by regulation. x-rays of child subject to report; and suspectec
, Under 23 Pa. C.S. 86318 (relating to immunity death as a result of child abuse — mandate
§41.72. Photographs, medical tests and x-ray§rom Jiability), an occupational therapist or reporting requirement) take precedence ove
of child subject to report. occupational therapist assistant who partici-provision of Ethical Principle 5 (relating to
An occupational therapist or occupational pates in good faith in the making of a repotrt, confidentiality) in 841.61 (relating to Code of

therapist assistant may take or cause to be t kdfpoperating with an investigation, testifying Ethics) and any other ethical principle or
photographs of the child who is subject to aln a proceeding arising out of an instance |ofprofessional standard that might otherwise

report and, if clinically indicated, cause to he suspected child abuse or the taking of photo-apply to psychologists.

erformed a radiological examination and otherd"@Phs shall have immunity from civil an -
E1edical tests onthg child. Medical summariesCriminal liability that might result by reason of 341.76. Noncompliance.

S
or reports of the photographs, x-rays and relevarfi’€ occupational therapist's or occupational s) pisciplinary action. An occupational
medical tests taken shall be sent to the countj€rapist assistant's actions. For the purposg,eranist or occupational therapist assistan
children and youth social service agency at the?! 2ny civil or criminal proceeding, the good i willfully fails to comply with the reporting
time the written report is sent or as sogn!aith of the occupational therapist or ocCUpa-yeqirements in §§41.71-41.73 (relating to
thereafter as possible. The county children andiona! therapist assistant shall be presumedg spected child abuse — mandated reportin
youth social service agency shall have accesd € board will uphold the same good faith pre- o quirements; photographs, medical tests an
to actual photographs or duplicates and x-raySuUmption in any disciplinary proceeding that , oy of child subject to report; and suspectec
and may obtain them or duplicates of them u

orfnight result by reason of an occupational yeath as a result of child abuse — mandate
request.

therapists' or occupational therapist assista t§'ep0rting requirement) will be subject to

_actions in participating in good faith in the gisciplinary action under section 16 of the act
841.73. Suspected death as a result of chilagnaking of a report, cooperating with an inve " (63P.S.§1516).
t

abuse — mandated reporting requirement.| tigation, testifying in a proceeding arising o
, , , of an instance of suspected child abuse or th€b) Criminal penalties. Under 23 Pa. C.S. 8631¢
An occupational therapist or occupational aying of photographs. (relating to penalties for failure to report), an

therapist assistant who has reasonable cguse occupational therapist or occupational therapis
to suspect that a child died as a result of child assistant who is required to report a case o
suspected child abuse who willfully fails to do

so commits a summary offense for the first
violation and a misdemeanor of the third degree
for a second or subsequent violation.

Change of Name or
Address Reminder

To ensure receipt of a renewal notice or other important information
from the board, licensees must contact the board ciiceoon as
possiblein writing with any changes in name or address. Otherwise B_0ard of

renewals, newsletters, etc., will not reach the correct destination and ~ Occupational Therapy
could result in late fees for renewals. Name changes require a copy of 1999 Meeting Dates
a court order, marriage certificate, divorce decree or other officia

document. Please send changes to: January 22
State Board of Occupational Therapy '\gi:fehll;

P.O. Box 2649 August 20

Harrisburg, PA 17105-2649 October 22

December 10

Meetings, which begin at 9:30 a.m., are open
to the public and are usually held at 116 Pine
Street in Harrisburg. Please feel free to attend
any of these meetings.




Common Sense Regulatory Reform
Governor Ridge’s Executive Order

On Feb. 6, 1996, Governor Ridge issuedmally to develop manageable solutions to
Executive Order 1996-1 requiring agencies,problem-solving, before beginning the formal
boards and commissions to evaluate theiprocess controlled by regulatory review
, Statutes. Finally, each agency must give long-
rterm planning notice of its intentions by
repeal, and to establish procedures to ensurpublishing a regulatory agenda. This agenda is
that any new regulations address a compelpublished in thePA Bulletin on the first
ling public interest. Most importantly, the Saturday in February and July of each year.

existing regulations and identify obsolet
redundant or burdensome provisions

Order requires any agency proposing new

regulations to justify the proposal in specific As experts in their fields, board members are

and concrete terms and to address definabléi€ally situated to provide meaningful input
5 @bout changes in their respective practices,

measures, including an analysis of costs and"d the Occupational Therapy, Education and ,
9 y Licensure Board has begun systematic review Governor Tom Ridge
and updating of its regulations. Equally

public health and safety or environmen

potential benefits.

The Order also requires agencies to give thémportant, the board has developed atory package will result in both a sharpening
affected regulated community early notice of comprehensive list of organizations consist-f hoard members’ focus and a broadening o
the proposed regulations in draft form, as welling of persons affected by the board's iheir perspectives. As the board works
as an opportunity to provide input prior to rulemaking. These organizations will, in the through the review process, it will be in the

launching a regulatory package through thefuture, have the benefit of providing early and
meaningful pre-drafting input to any regul
htions proposed by board.

formal review process.

The Order identifies the goal of Commonwealt

rulemaking as compliance, rather than thelt is anticipated that the process of applyi
issuance of sanctions. The pre-drafting inputthe Executive Order criteria to every regul

process is intended to allow regulators and the
regulated community to work together infor-

To File a
Complaint

in Pennsylvania:

1-800-822-2113

out of state:

1-717-783-4854

A complaint form is available on the
Department of State's internet site.
The web address is:
www.dos.state.pa.us

If you believe the practice or the servic
provided by a licensed professional t
be unethical , immoral, below an accep)
able standard of practice or out of th
scope of the profession, you are urg

to contact the Bureau of Professional anjd
Occupational Affairs and file a complaint;

o W a1 O D

position of reducing regulatory burdens,
- where possible, yet ensuring appropriate
regulations are in place to protect the public.

«Q

Please send comments or suggestions regarc
ing existing regulations to the board office.

Social Security Numbers Required
~on Applications for
Licenses and Renewals

A new state law, effective January 1997, individuals who are three months or more in
requires that applicants provide their socialarrears on their support obligations.

security numbers on all applications for .
licenses and licensure renewals. Under Section 301.1 (a) (2) of Act 124 of 1996

which amended the Domestic Relations
To comply with this law, the Bureau of Code, all government agencies are man-
Professional and Occupational Affairs dated to require the social security number
(BPOA) is currently updating the forms that of an individual on any application for a
individuals use to apply for licensure or to professional or occupational license. The
renew their licenses. The social securityAct also requires government agencies,
numbers will be used as an information including BPOA, to provide a licensee’s
source by county courts or the Departmentname, address, and social security number
of Public Welfare for determining whether to the Department of Public Welfare. The
individuals who are seriously delinquent in amendments were authorized under the
their child support obligations hold a license Federal Welfare Reform Act known as the
issued through BPOA. This information will Federal Personal Responsibility and Work
allow more effective use of a 1993 statute thatOpportunity Reconciliation Act of 1996. The
authorizes domestic relations courts to orderDepartment of Public Welfare is the state
BPOA boards to suspend or deny theagency responsible for enforcing child
issuance or renewal of a license tosupport orders.



Reporting Elder

Abuse: “Voluntary or Mandatory”

Commentary by Jeffrey J. Wood, Esq., Chief Counsel, PA Department of Aging

Jeffrey J. Wood, Esquire, was appointed
Chief Counsel to the PA Department of
Aging by Gov. Tom Ridge in April 1995.
Wood assigns and supervises the Agin
legal work, advises Aging Secretary Ri-
chard Browdie on matters affecting older
Pennsylvanians, and represents Aging in
administrative forums, county courts and
state appellate courts on elder law issues
including contracts, regulations, legisla-

tion, constitutional challenges, health
care matters, and particularly with the

Pharmaceutical Assistance Contract for
the Elderly (PACE) Program and older
adult protective service intervention in
cases of abuse, exploitation and fraud.

The purpose of this commentary is to provide
general information, not legal advice, about
the issue of "reporting elder abuse".

The Pennsylvania Department of Aging is fg
mally charged by the Older Americans Act (4
U.S.C.A. §3025(a)) and the Pennsylvania Gg¢
eral Assembly (71 P.S. § 581-1) with being
advocate for the interests of older Pennsyly
nians at all levels of government.
Department of Aging oversees many servic
and benefits to older people — most provide
through the 52 statewide Area Agencies
Aging, and works with the Governor’s Officg
and the General Assembly on legislation be
efiting older persons. The department h
consistently pursued its role as advocate
side and outside state government throu
planning, training and research as well as t
administration of federal and state funds f
elderly programs through Area Agencies ¢
Aging. The Department of Aging and Are
Agencies on Aging are both leaders of, a
partners in, what is known as the state a
local Aging Services Network.

The Department of Aging and Area Agencig
on Aging through The Older Adults Proteg
tive Services Act (35 P.S. § 10225. Hdkeq)

have assisted thousands of older Pennsyl
nians to overcome abusive situations

protect them from potential abandonmen
abuse, financial exploitation or neglect, inclu
ing self-neglect. The Act provides that an

J

The

person having reasonable cause to believe thdh addition to The Older Adults Protective Ser-
an older adult is in need of protective servicesvices Act's voluntary and mandatory elder abuse
may report such information to the Area reporting declarations, our Crimes Code (18 Pa
Agency on Aging (35 P.S. § 10225.302(a)). AnC.S.A. 8 101) mandates reporting criminal acts
older adult is defined by the Act as a person inor abuse for certain Commonwealth agencies
our Commonwealth who is age 60 or over (85and for certain medical personnel, when suct
P.S.810225.103; see 71 P.S. § 581-2). agencies and personnel are engaged in the pe
formance of their duties. That is, in specific
dcircumstances, the law requires reporting:

The Act, which was effective July 19j88n—
ables anybody to voluntarily report suspect
abandonment, abuse, financial exploitation|orThe Crimes Code, as amended by Act 28-95
neglect. Abuse is defined in the Act as: theeffective September 1995, requires any membe
infliction of injury, unreasonable confinement, or agent of the Commonwealth agencies of the
intimidation or punishment with resulting Department of Aging, Department of Health or
physical harm, pain or mental anguish; or asDepartment of Public Welfare, when in the
the willful deprivation of necessary goods or course of conducting the performance of regu-
services to maintain physical or mental health;latory or investigative duties, and having
or, as any sexual act, harassment or placingeasonable cause to believe that an individua
one in reasonable fear of serious bodily injuryreceiving care, services or treatment has suf
(35P.S. §10225.103; see 23 Pa. C.S.A. § 610fzred bodily injury or been unlawfully restrained,
and 18 Pa. C.S.A. § 2301). Consequeatty, | shall immediately report such criminal act of
r- bersonwho has personal knowledge that abyseabuse to the local law enforcement agency or t«
o has been, or is being, perpetrated upon|athe Office of Attorney General (18 Pa. C.S.A. §
snolder adult, mayoluntarily report such to the| 2713(c)). Thatis, where personnel or agents o
anArea Agency on Aging. the Department of Aging, Department of Health
or Department of Public Welfare have cause tc

! : ‘ believe that the criminal act of omission defined
ing directive, the Act has been amended by, “neglect of care-dependent person” has
€SAct 13-97, effective December 1997, mandat- ; ; .

, ' been, or is being, perpetrated, it is mandatory

-ing any employee or administrator of a facility {4t such Commonwealth agency personnel re

on o . . .

| (facility being defined in the Act) who has rea- g Jaw enforcement or the Attorney General.

n_sonz;b_le cause to ;uspect that an individ onsequently, angmployee or agentf the
receiving care, services or treatment from a fapenartment of Aging, Health or Public Welfare

as.:i, . : .
o cility is a victim of abuse, shall immediatel must reportsuspected neglect of care-depen-
&ent persons.

‘make a report of such abuse to the Ar
ghAgency on Aging (35 P.S. § 10225.701 (a)(1)).
h(?:urther, any employee or an administrator whoFurther, the Crimes Code, Act 334-72, effective
Plhas reasonable cause to suspect that such idune 1973, directs that a physician, intern ol
N dividual is the victim of sexual abuse; seriousresident, or any person conducting, managinc
R physical injury or serious bodily injury; or that or in charge of any hospital or pharmacy, or in
nd death is suspicious shall, in addition to can-charge of any ward or part of a hospital, to
n‘facting the Area Agency on Aging and the whom shall come or be brought any person
Pennsylvania Department of Aging, immedi- suffering from any wound or other injury in-
1 ately contact law enforcement officials to makeflicted, by his own act or by the act of another,
_areport (35 P.S. § 10225.701 (b)(1)). Conse-by means of a weapon or has injuries inflicted
guently,any employeer an administrator who in violation of any penal law of this Common-
vahas knowledge that abuse has been, or is bewvealth (18 Pa. C.S.A. § 5106(a)), shall report
oring, perpetrated upon an older adult, issuch criminal act injuries to the local law en-
t,mandatorily requiredto report, depending forcement agency or to the State Police. Suct
4- upon the severity of the abuse, to the Argais mandatory reportingfor medical person-
yAgency on Aging, the Department of Aging nel when injuries sustained are the result of
and law enforcement. suspected criminal activity.

a'l\lotwithstc":mding, the Act’s voluntary report-

continued on page 9...



Reporting Elder Abuse

The Department of Aging continues its efforts Pennsylvania’s older citizens and their com-
to raise public and professional awareness ofmunities. As we head into the 21st century,
elder abuse and remains committed to inter-our emphasis is on health care and disease
vening in the lives of our older Pennsylvaniapnsprevention, and our mission continues to be
in appropriate cases while avoiding unneces+o enhance the lives of communities, families

sary infringement of their civil liberties. At th

(continued)

IThe Act, initially enacted as Act 79-87, but was
amended and Sections renumbered by Act 169-
96, effective March 1997. Further, the Act was
amended by Act 169-96 to add Chapter 5,
effective July 1998, relating to criminal back-
ground checks for personnel providing care to
older adults; however, such discussion is out-

and older Pennsylvanians. We need you|to side the scope of this commentary.

same time, the Department of Aging providescarry on this mission. Elder abuse happens
services and legal protection to victims andeverywhere — across the country, across the
confidentiality for those who report cases pf state and across the street. But you can|do
abuse. The department is looking to the fu-something about it. But first, you must open
ture, planning how to best meet the needs ofjour eyes to the issue.

Caring for Our Elderly

Employ

Our senior citizens may be one of our most val
able resources, but they can also become
most vulnerable citizens. The Pennsylvan
General Assembly has declared, pursuant
The Older Adults Protective Services Act (Act
it is the policy of our Commonwealth to provid
services safeguarding the rights of older aduy
while protecting them from abuse (35 P.S.
10225.102)The purpose of this commentary is
to provide general information, not legal ad-
vice, about the issue of “criminal background
checks for facility employment applicants and
employees caring for our elderly”.

The Act (35 P.S. § 10225.1@t seq). estab-
lished a program of protective services for tf
detection and reduction, correction or elimin
tion of abuse to older adults. An older adult
defined by the Act as a person in our Cor
monwealth who is age 60 or over (35 P.S
10225.103; see 71 P.S. § 581-2). The Penn
vania Department of Aging (PDA) is formally
charged by the Older Americans Act (4
U.S.C.A. § 3025(a)) and the Pennsylvania Ge
eral Assembly (71 P.S. § 581-1) with being ¢
advocate for the interests of older Pennsyly
nians at all levels of government. Th
Pennsylvania Department of Aging overse
many services and benefits to older people
most provided through the 52 statewide Ar
Agencies on Aging; and works with th
Governor’s Office and the General Assemb
on legislation benefiting older persons.

n

syl[Fhe Act directs, relative to the issue of crimin

2n-1997, must be free from certain convictions (
anP.S. § 10225.502 and § 10225.503). Thus, on an@ihe criminal background check necessitates

ment Background Checks
Commentary by Jeffrey J. Wood, Esq.

u-Through the Act, the Pennsylvania Depart-A facility is defined in the Act as any of the

oument of Aging and Area Agencies on Aging following: domiciliary care home (see 71 P.S. §

iahave assisted thousands of older Pennsylvas81-2 and § 581-3(a)(16); 6 Pa. Code Chapte
tmians to overcome abusive situations by21); a home health care agency, home healt
, intervention in incidents of abuse, including care organization or agency which provides

e sexual abuse, serious physical injury, serigusare to a care-dependent individual in the

[tdodily injury or suspicious death. The Act (Act individual’'s place of resident (see 35 P.S. §
§79-87), effective July 1988, was amended and448.802a; 28 Pa. Code Chapter 601); a long
Sections renumbered, effective March 1997term nursing facility (see 35 P.S. § 448.802a; 2¢
(Act 169-96), and with the requirement that Pa. Code Chapter 201); older adult daily living
personnel caring for our elderly be free from center (see 62 P.S. § 1511.1 and 71 P.S. § 58
certain criminal convictions, effective July 1998 3(a)(17.1)(iv); 6 Pa. Code Chapter 11); or,
(Act 169-96). Further, the Act was amendedpersonal care home (see 62 P.S. § 213; 55 P
with the mandate of elder abuse reporting, ef-Code Chapter 2620). The Act delineates an em
fective December 1997 (Act 13-97), and with ployment applicant or employee as an

;eadditional explanation for criminal background individual who is employed by a facility, and

~"checks, effective July 1998 (Act 13-97); [Act the terms encompass those contract persor
S13-97, relating to mandatory reporting of elder nel with older adult direct contact or with

unsupervised access to their personal living
quarters, including personnel in a contractual

lationship t id t -d -
background checks, that a facility employm ntrealons P f0 provide care fo a care-tepen

5 licant. and a facilit | ince Julv1 dent older adult for monetary consideration in
applicant, and a facility employee since July éthe home or residence.

éabuse, is outside the scope of Bmmmernt

a-after July 1, 1998, facility employment applicants all facility applicants to submit with their em-
e and facility employees employed on and afterployment application a criminal history report
esJuly 1, 1997, must satisfy conditions of the Act from the Pennsylvania State Police (35 P.S. ¢
—for employment. 10225.502(a)(1); see 18 Pa. C.S.A. §9109). I
A the applicant is not a resident of Pennsylva-
2] nia, and has not been a resident of

ly Pennsylvania for the two years immediately



10

C

proceeding employment application, then

addition to the report from the Pennsylvan
State Police a report of federal criminal histo
record information must be obtained from th
Federal Bureau of Investigation (35 P.S.
10225.502(a)(2); see 28 U.S.C.A. 8534(a)(1
A facility employee who has continuousl
been employed at the same facility before a
since July 1, 1997 shall not be required to @
tain the criminal background check as
condition of continued employment in that f8
cility where employed (35 P.S. § 10225.508(1

As result of the criminal background check f
applicants and employees, if certain convictio
of statutory infractions are evidenced in th

report(s), then employment in a facility is for-

bidden (35 P.S. § 10225.503(a)(1)&(2)). That
where applicant or employee has a record
certain law convictions, then such individual
prohibited from employment, and shall not &
employed, in a facility. The law convictions pra
hibiting employment involve the Pennsylvan
Controlled Substance, Drug, Device and Cg
metic Act (35 P.S. § 780-101) and th

Pennsylvania Crimes Code (18 Pa. C.S.A. § 101)

Specifically, employment is prohibited wher
the criminal background check report revea

a felony conviction of The Controlled Sub-

aring for Our Elderly

in stance, Drug, Device and Cosmetic Act. Like-ing in infant children (8 4305); intimidation of
iawise, employment is denied where the reportwitnesses or victims (§ 4952); retaliation
ry lists a conviction of the Crimes Code involv- against witness or victim (§ 4953); a felony
eing, vis: criminal homicide (§ 2501); aggravated promoting prostitution (§ 5902(b)); dissemi-
8assault (§ 2702); kidnapping (8§ 2901); unlaw- nation of obscene and other sexual material
))ful restraint (§ 2902); rape (8 3121); statutary to minors (8 5903(c)); admitting minor to show
y sexual assault (§ 3122.1); involuntary deviateof obscene and other sexual materials (&
ndsexual intercourse (8§ 3123); sexual assault ($903(d)); corruption of minors (§ 6301); or,
b-3124.1); aggravated indecent assault (§ 3125)sexual abuse of children (8 6312).

aindecent assault (8§ 3126); indecent exposure ) ,

- (8 3127): arson and related offenses (§ 3301)7 he Pennsylvania Department of Aging con-

).burglary (§ 3502): robbery (§ 3701); a felony or tinues its efforts to raise public and professional
two or more miédemeanors undér: theft byawareness of elder abuse and remains commi

' unlawful taking or disposition (§ 3921), the ted to intervening in the lives of our older Penn-
NShy deception (§ 3922), theft by extortion (§ sylvanians in appropriate cases while avoiding
©3923), theft of property lost, mislaid, or deliy- unnecessary infringement of their civil liberties.
ered E)y mistake (8 3924)’ receivi'ng stolen The Act provides criminal background checks

S:property (§ 3925), theft of services (§ 392 of personnel caring for our elderly, and is meet-

Otheft by failure to make required disposition of ing the needs of Pennsylvania’s older citizens

S funds received (§ 3927), unauthorized use of2nd their communities to assure protective ser
€ automobiles and other vehicles (§ 3928),: e.vices. As we head into the 21st century, our

" tail theft (§ 3929), library theft (§ 3929.1), the emphasis is on health care and disease preve

@ of trade secrets (§ 3930), theft of unpublish gtion, and our mission continues to be to en-
hance the lives of communities, families and

S-dramas and musical compositions (§ 3931),|or, )

€ theft of leased property (§ 3932); forgery (8 older_ Pepns_ylvanlan.s...we need you to carn
4101); securing execution of documents by©" this mission. But first, we must all open our

o deception (§ 4114); incest (§ 4302); conce |-eyes to older adult protective service issues.

\Ising death of child born out of wedlock (§ 4303); Please see page 8 for biographical informa-
endangering welfare of children (§ 4304); deal-tion about the author, Jeffrey J. Wood, Esq.

(continued)

Department of State Creates Web Pages for
Each Licensing Board and Commission

In November 1998 Acting Secretary of t

e Consumers and licensed professionals wh@artment of State revised its Internet website

Commonwealth Kim Pizzingrilliannounced a visit the site now will be able to access licen-to provide better service and to improve effi-

new online resource to make professional
censure information more accessible to

public. "The Ridge Administration believes
Internet is a valuable tool to make informati
more accessible to Pennsylvanians," Pizzing
said. "Over the last three years, the Dep
ment of State has undergone an extensive

ernization. Through the use of new technol

ogy like the Internet, we are becoming m

responsive and more effective in meeting the

needs of the public."

The Department of State has expanded
website to include professional licensure inf
mation for 27 boards and commissions un

its jurisdiction. The website is available through
the Pennsylvania homepage at www.state.pa.

or directly through the Department of Stat
website at www.dos.state.pa.us.

li-sure laws, and application and exam informa-ciency 24 hours a day, seven days a week. Th
hetion; to request copies of regulations; to site allows for instant and convenient access
e review meeting dates; and to download com-to election information and voter registration

n plaint forms. The new site also marks the firststatistics; tips on charitable giving; fees and
illistep in the department's efforts to make pro-iling requirements for incorporating in Penn-

rtfessional licensure records and board infor-sylvania; and basic information about the de-
odnation available to the public via the Internet. partment. In 1997, Pennsylvania became on
of the first states in the nation to tabulate anc

More than 800,000 professionals are licensed,ost election returns to the Internet on elec-
and regulated by the boards and commissiongg, pight; and in April 1998, the department
under the department's jurisdiction. By improv- began posting campaign-finance reports for

ing access to licensure and board informationgtatewide candidates on the Internet — fulfill-

itshe qlepartment seeks to improve the Ieve_l Ofing Governor Ridge's pledge to provide greates
r-service offered to consumers and professi

e : Naccess to campaign-finance information.
erals who use this information every day.

re

The Pennsylvania Homepage, www.state.pa.us
recently was selected as the best state websi
in the country byGovernment Technology
magazine.

JAs part of the Ridge Administration’s efforts
5t0 improve customer service and provide
greater access to public information, the De-
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Important Notice Regarding
Public Access to Information

by Gerard M. Mackarevich, Deputy Chief Counsel, Pennsylvania Department of State

The Bureau of Professional and OccupationalThe bureau wants you to know that it will take license can guarantee the confidentiality of the
Affairs is sensitive to its licensees’ concernsall reasonable steps to safeguard personal inraddress shown on your licensing record.
about personal privacy. However, the Penn-formation contained in your licensure records. Therefore, we recommend that, if you have a
sylvania Right-to-Know Act, 65 P.S. 8 66.1, We realize that many of you use your homepersonal security concern, you might want to
mandates release of information contained inaddress on the licensure records maintained¢onsider what many of our licensees have al-
a “public record’ stored by that agency if |a by the bureau. However, given the uncertaintyready done: Use a business address or bo
member of the public requests it. over what the Right-to Know Act requires, nei- number as the official address on their licen-
ther the bureau nor the board that issues yousure records.

Supervision of the
Occupational Therapy Assistant

Health care in America is changing. With these COTA will need to be updated. Often the COTA time and frequency of supervision may vary
changes, many institutions and organizationswill spend more time with the patient one-on- depending on the type of treatment setting;
are downsizing their departments. As theseone and will have valuable information to con- type of patients being treated; and the compe
facilities reorganize to continue to provide ser-vey to the OTR in regard to the patient's trept-tence of the COTA as determined by the OTR,
vices to the community, efforts are made {toment. This information will be used by the OTR 42 Pa. Code 842.22 (d).

utilize the staff in the most cost effective man- for case management and determining program

ner. In many cases the occupational therapyermination. The supervisor is also required to maintain a
assistant is being asked to do more, possibl)ﬁ_ , , _ supervisory plan on each occupational therapy
with less input and supervision by the occu- he OTR is required to have supervisory con-assistant. The supervisor must keep ongoing

pational therapist. tact with the COTA at least 10% of the time documentation of regular supervisory visits
worked by the COTA in direct patient care. with the occupational therapy assistant.
Proper supervision is important so that theThis means that the OTR must have face-to- ) ) )
Certified Occupational Therapy Assistant face individual contact, telephone communi- P1€@se review the practice act and regulation:
(COTA) is receiving appropriate information cations, contact through written reports or Or SPecific language. If you feel that you are
for practice. The Occupational Therapist Reg-group conferences among the OTR ahdnot correctly being supervised or are being
istered (OTR) needs to communicate informa-COTASs. A face-to-face meeting with the indj- 2Sked t0 ComR'ete activities not in compliance
tion after evaluations regarding goals and treatvidual must occur on site at least once a month'Vith the board's regulations, reportit. To file a
ment planning. Reevaluations will often bring During this on-site visit the OTR must observe COMPlaint, please call 1-800-822-2113.
modifications in the treatment plan, and thethe COTA performing treatment. Additional

Supervision of Aides by the Occupational Therapist

As managed care becomes a reality in our protherapy practitioner. The occupational thera-Examples of suchon-treatment activities in-
fession, we are faced with financial constraintspist and/or the occupational therapy assistantlude transporting patients; setting up a work
limiting our services. As professionals, we areis ultimately responsible for the activities of area or equipment; performing clerical and
asked more frequently to utilize aides and otherthe aide and accountable for the quality of thehousekeeping duties; and attending to per:
unlicensed personnel in our practice. It is im-work the aide performs. Section 42.21 of thesonal needs of patients/clients (i.e., may as
portant that we understand the correct superboard's regulations, 49 Pa. Code 42.21, definesist patients with such things as cueing anc
vision and use of an aide. minimum standards of practice. The Occupa-monitoring their activities) 49 Pa. Code
, L o , tional Therapist or Occupational Therapy As- §42.21(b). At no time should the aide be evalu-
An occupatlon.al aideisan '”d'V'O!“,a' assign dsistant may delegateon-treatment aspects| ating, treating or recording occupational
by an occupational therapy p.ractltloner'Fo P& of occupational therapy to the aide. The aidetherapy progress notes on the chart. Thes
f‘?r_m ‘?'e'egated’ selected §k|l|(_ad tasks_ IN SP€4s not allowed to perform any activities that activities would be considered unlawful and
C'f'(? situations under.tlje direction and |n'Fen erequire licensure under the act. constitute unprofessional conduct.
(daily) close supervision of an occupational



Future
Newsletter
Topics

If there is an issue you would
like to see addressed in the
Pennsylvania State Board of
Occupational Therapy Newslet-
ter, please submit your idea in
writing to:

State Board of
Occupational Therapy
“Newsletter”

P.O. Box 2649
Harrisburg, PA 17105-2649

PENNSYLVANIA

Occupational Therapy,

Education and Licensure Board

Post Office Box 2649
Harrisburg, PA 17105-2649

Verbal Orders

The board continues to receive many questions regarding verbal orders.

Occupational therapists are not currently among those on the Pennsylvania Departme
of Health's list of licensed professionals permitted to accept verbal orders from physi-
cians; and the board has been in contact with the Department of Health requesting th
they consider adding occupational therapists to the list. We are told that the Healtt
Department will be reviewing a number of issues and will take our concerns under advise
ment.

The board recently developed an initial first draft of a proposed regulation allowing occu-
pational therapists to accept verbal orders under certain circumstances.
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